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1 Introduction

An Initial Study and Mitigated Negative Declaration (MND) for the proposed Brew Enterprises
Industrial Warehouse Project [Specific Plan Amendment (SPA) 22-05375 and Development
Plan Review (DPR) 22-00036, herein collectively referred to as the proposed project or
project] has been prepared in accordance with the California Environmental Quality Act
(CEQA), the Guidelines for Implementation of the California Environmental Quality Act (State
CEQA Guidelines), and the City of Perris policies and practices for implementing CEQA.

On April 5, 2024, the City of Perris issued a Notice of Intent to Adopt a Mitigated Negative
Declaration (SCH # 2024020738) for the proposed project. The Notice of Intent indicated that
the City, acting as the lead agency for the project under CEQA, was notifying public agencies
and interested parties that the City plans to adopt an MND for the project.

The Notice of Intent for the proposed project was sent to trustee and responsible agencies,
members of the public, other interested parties, and the California Office of Planning and
Research, State Clearinghouse for the 30-day public review period required under CEQA. The
public review period ended on May 6, 2024.

During the review period, public agencies and members of the public had the opportunity to
respond to the Notice of Intent and provide comments on the Initial Study/MND. Public
comments were received by the City of Perris Planning Division and have been responded to
herein by the City in accordance with CEQA requirements. The City received six (7) letters or
emails from the following agencies or organizations commenting on the Initial Study/MND:

A. Lozeau Drury representing Supporters Alliance for Environmental Responsibility
(SAFER) dated March 11, 2024

B. Lozeau Drury representing Supporters Alliance for Environmental Responsibility

(SAFER) dated March 18, 2024

Lozeau Drury representing Supporters Alliance for Environmental Responsibility

(SAFER) dated March 18, 2024

Agua Caliente Band of Cahuilla Indians dated March 19, 2024

Riverside County Flood Control and Water Conservation District (RCFlood) dated

March 12, 2024

Tito Howell, IDS Real Estate dated May 7, 2024

Lozeau Drury representing Supporters Alliance for Environmental Responsibility

(SAFER) dated May 7, 2024

mo O

®m

Section 2.0, Comments and Responses, of this Final MND, includes the comment letter and
emails received by the City of Perris in response to the circulated Initial Study/MND. Copies of
these comment letters and emails, as well as the City& responses to the individual comments,
are included in Section 2.0. Pursuant to Article 6, Negative Declaration Process, of the State
CEQA Guidelines, the City is not required to respond to comments received on an MND.
However, the City has chosen to respond to the comments received on the Initial Study/MND
and provide those responses to the commenters.

It should be noted that the City& responses to comments also resulted in minor editorial
clarifications and edits to the original text of the Initial Study/MND. Added or modified text is
shown in Section 3.0, Errata. The additional information, corrections, and clarifications are not
considered to substantively affect the conclusions within the IS/MND. None of the comments
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17 Introduction

resulted in changes to the data, analysis, conclusions, or mitigation measures present in this
Initial Study/MND. The comments and information provided by these agencies and
organizations do not constitute significant new information that would trigger a need to
recirculate the Initial Study/MND for additional public review and comments.

CEQA was amended in 1989 to add Section 21081.6, which requires a public agency to adopt
a mitigation monitoring and reporting program for assessing and ensuring compliance with
any required mitigation measures applied to a proposed development. Section 4.0 contains
the Mitigation Monitoring and Reporting Program for the project.

2 SPA 22-05375 & DPR 22-00036 Final Mitigation Negative Declaration
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2 Comments and Responses

Comment Letter A

Lozeau Drury representing Supporters Alliance for Environmental Responsibility (SAFER)
dated March 11, 2024.

LOZEAU [pIx{VIZ3 4N

com

F drury.com

Via Email

March 11, 2024

Alfredo Garcia, Associate Planner Kenneth Phung, Planning Manager
Development Services Department Development Services Department

City of Perris City of Perris

135 N. D Street 135 N. D Street

Perris, CA 92570 Perris, CA 92570
algarcia@cityofperris.org kphung@cityofperris.org

Nancy Salazar, City Clerk

City Clerk’s Office

City of Perris LETTER A

101 N. D Street
Perris, CA 92570
cityclerk@cityofperris.org

Re: CEQA and Land Use Notice Request for Brew Harley Knox Warehouse Project
(SPA 22-05375, DPR 22-00036, MIND No. 2396)

Dear Mr. Garcia, Mr. Phung, Ms. Salazar:

I am writing on behalf of Supporters Alliance for Environmental Responsibility (‘SAFER”) regarding the
Brew Harley Knox Warehouse Project (SPA 22-05375, DPR 22-00036), including all actions related or
referring to the proposed construction of a 58,974 -square-foot industrial warehouse building, located
south of Harley Knox Boulevard and west of Perris Boulevard in the City of Perris (“Project”).

We hereby request that the City of Perris (“City”) send by electronic mail, if possible or U.S. mail to our
firm at the address below notice of any and all actions or hearings related to activities undertaken,
authorized, approved, permitted, licensed, or certified by the City and any of its subdivisions, and/or
supported, in whole or in part, through contracts, grants, subsidies, loans or other forms of assistance from
the City, including, but not limited to the following: Al

e Notice of any public hearing in connection with the Project as required by California Planning
and Zoning Law pursuant to Government Code Section 65091.
¢ Any and all notices prepared for the Project pursuant to the California Environmental Quality Act
(“CEQA"), including, but not limited to:
= Notices of any public hearing held pursuant to CEQA.
= Notices of determination that an Environmental Impact Report (“EIR”) is required for the
Project, prepared pursuant to Public Resources Code Section 21080.4.
= Notices of any scoping meeting held pursuant to Public Resources Code Section 21083.9.
= Notices of preparation of an EIR or a negative declaration for the Project, prepared
pursuant to Public Resources Code Section 21092.

SPA 22-05375 & DPR 22-00036 Final Mitigation Negative Declaration 3
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March 11, 2024

CEQAandLandUseNoticeRequestor BrewHarley Knox Warehouse

Project Page 2

4

Please note that we are requestim@ices of CEQA actions and noticesamfy public hearings to be held

of2

Notices of availability of an EIR or a negative declaration folRtt@ect, prepared
pursuanto PublicResource€ode Sectio21152andSection150870of Title 14 of
the California Code of Regulations.

Notices ofapprovaland/ordeterminatiorto carryouttheProject,preparedpursuant
to Public Resources Code Sectir152 or any other provision of law.
Noticesof anyaddendgreparedo a previouslycertified or approvedEIR.

Notices ofapprovalor certificationof anyEIR or negativedeclarationprepared
pursuant to Public Resources Code Section 21152 or any ptbeision of law.
Notices ofdeterminatiorthatthe Projectis exemptfrom CEQA, preparedpursuant
to Public Resources Code section 21152 or any other provision of law.
Notice of any FinalEIR preparedpursuanto CEQA.

Notice of determinationpreparedpursuanto PublicResource€odeSection21108
or Sectior21152.

under any provision of Title 7 of the California Government Code governing Califelziging and
Zoning Law. This request is filed pursuant to Public ResourcesCode Sections21092.2and
21167(1), andGovernment Code Section 65092, which require local countiesto mail suchnoticesto
any person whohas filed a writtenrequestfor themwith the clerk of the agency's governibgdy.

Pleasesendnotice byelectronicmail or U.S.Mail

to: Richard Drury
Madeline
Dawson Layne

Fajeau

Chase

Preciado Lozeau

Drury LLP

1939Harrison Street,Suite 150
Oakland, CA 94612
richard@lozeaudrury.com
madeline @bzeaudrury

.com

layne@lozeaudrury.com
Chase@lozeaudrury.com

Pleasecall if you haveanyquestions. Thankyou for your attentionto thismatter.

Sincerely,

c ffc

Madeline Dawson
Lozeau Drury LLP

A-1
cont'd
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21 Comments and Responses

Comment A-1: The commenter requests that they receive all public and CEQA notices
regarding this project.

Response A-1: The City will provide all of the requested notices to the commenter for this
project.

SPA 22-05375 & DPR 22-00036 Final Mitigation Negative Declaration 5
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21 Comments and Responses

Comment Letter B

Lozeau Drury representing Supporters Alliance for Environmental Responsibility (SAFER) dated
March 18. 2024

(Hoy4-V:\V} DRURY.

r 510.83¢

VIA EMAIL ONLY

March 18, 2024

Alfredo Garcia LETTER B
City of Perris Planning Division
135 North D Street

Perris, California 92570
algarcia(@cityofperris.org

Re:  Brew Harley Knox Warehouse Project (SPA 22-05375/DPR 22-00036)
SAFER Comment - Proposed Mitigated Negative Declaration

Dear Mr. Garcia:

I am writing on behalf of the Supporters Alliance For Environmental Responsibility
(“SAFER”) and its members living in and around the City of Perris (“City”) to comment on the
Initial Study and Mitigated Negative Declaration (“MND”) prepared for the Operon HKI Project
{“Project”) (DPR 20-00019; TPM-38061).

SAFER’s review of the MND was assisted by expert wildlife biologist Dr. Shawn
Smallwood, Ph.D. The written comments of Dr. Smallwood and SWAPE are attached hereto as
Exhibit A. Based on his review, it appears that several of the MND’s conclusions are not
supported by substantial evidence and, moreover, there is a “fair argument” that the Project may
have unmitigated adverse environmental impacts. As required by CEQA, SAFER requests that
the City prepare an environmental impact report (“EIR”) rather than an MND prior to approving
the Project.

PROJECT DESCRIPTION

The Project sits on a 4.01-acre site. The Applicant, Brew Enterprises II, LLC, is seeking a
Specific Plan Amendment and Development Plan Review for the development of an
approximately 59,000-square-foot warehouse building with supporting parking and landscaping.
The Project is located within the Perris Valley Commerce Center Specific Plan in the City’s
General Plan. The Specific Plan does not permit warehouses under the location’s commercial
designation.

LEGAL STANDARD

As the California Supreme Court has held “[i]f no EIR has been prepared for a
nonexempt project, but substantial evidence in the record supports a fair argument that the
project may result in significant adverse impacts, the proper remedy is to order preparation of an

6 SPA 22-05375 & DPR 22-00036 Final Mitigation Negative Declaration
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EIR.” (Communities for a Better Env’t v. South Coast Air Quality Mgmt. Dist. (2010) 48 Cal.4th
310, 319-320 [citing No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75, 88; Brentwood
Assn. for No Drilling, Inc. v. City of Los Angeles (1982) 134 Cal.App.3d 491, 504-505].)
“Significant environmental effect” is defined very broadly as “a substantial or potentially
substantial adverse change in the environment.” (Pub. Res. Code § 21068; see also 14 CCR §
15382.)

The EIR is the very heart of CEQA. Bakersfield Citizens for Local Control v. City of
Batkersfield (2004) 124 Cal. App.4th 1184, 1214 (Bakersfield Citizens), Pocket Protectors v. City
of Sacramento (2004) 124 Cal.App.4th 903, 927. The EIR is an “environmental ‘alarm bell’
whose purpose is to alert the public and its responsible officials to environmental changes before B-1
they have reached the ecological points of no return.” Bakersfield Citizens, 124 Cal.App.4th at
1220. The EIR also functions as a “document of accountability,” intended to “demonstrate to an (Cont-)
apprehensive citizenry that the agency has, in fact, analyzed and considered the ecological
implications of its action.” Laurel Heights Improvements Assn. v. Regents of Univ. of Cal. (1988)
47 Cal.3d 376, 392. The EIR process “protects not only the environment but also informed self-
government.” Pocket Protectors, 124 Cal. App.4th at 927.

Where an initial study shows that the project may have a significant effect on the
environment, a mitigated negative declaration may be appropriate. However, a mitigated
negative declaration is proper only if the project revisions would avoid or mitigate the potentially
significant effects identified in the initial study “to a point where clearly no significant effect on
the environment would occur, and...there is no substantial evidence in light of the whole record
before the public agency that the project, as revised, may have a significant effect on the
environment.” PRC §§ 21064.5 and 21080(c)(2); Mejia v. City of Los Angeles (2005) 130
Cal. App.4th 322, 331. In that context, “may” means a reasonable possibility of a significant
effect on the environment. PRC §§ 21082.2(a), 21100, 21151(a); Pocket Protectors, 124
Cal. App.4th at 927; League for Protection of Oakland's etc. Historic Res. v. City of Oakland
(1997) 52 Cal. App.4th 896, 904-05.

Under the “fair argument” standard, an EIR is required if any substantial evidence in the
record indicates that a project may have an adverse environmental effect—even if contrary
evidence exists to support the agency’s decision. 14 CCR § 15064(f)(1); Pocket Protectors, 124
Cal. App.4th at 931; Stanislaus Audubon Society v. County of Stanislaus (1995) 33 Cal.App.4th
144, 150-51; Quail Botanical Gardens Found., Inc. v. City of Encinitas (1994) 29 Cal. App.4th
1597, 1602. The “fair argument” standard creates a “low threshold” favoring environmental
review through an EIR rather than through issuance of negative declarations or notices of
exemption from CEQA. Pocket Protectors, 124 Cal.App.4th at 928. The “fair argument”
standard is virtually the opposite of the typical deferential standard accorded to agencies. As a
leading CEQA treatise explains:

This “fair argument’ standard is very different from the standard normally followed by
public agencies in making administrative determinations. Ordinarily, public agencies
weigh the evidence in the record before them and reach a decision based on a
preponderance of the evidence. [Citations]. The fair argument standard, by contrast,

SPA 22-05375 & DPR 22-00036 Final Mitigation Negative Declaration 7
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prevents the lead agency from weighing competing evidence to determine who has a
better argument concerning the likelihood or extent of a potential environmental impact.
The lead agency’s decision is thus largely legal rather than factual; it does not resolve
conflicts in the evidence but determines only whether substantial evidence exists in the
record to support the prescribed fair argument.

Kostka & Zishcke, Practice Under CEQA, §6.29, pp. 273-74.

The Courts have explained that “it is a question of law, not fact, whether a fair argument
exists, and the courts owe no deference to the lead agency’s determination. Review is de novo,
with a preference for resolving doubts in favor of environmental review.” Pocket Protectors, 124
Cal. App.4th at 928 (emphasis in original).

DISCUSSION

L. An EIR Is Required to Disclose and Mitigate the Project’s Impacts to Biological
Resources.

Expert wildlife biologist Dr. Shawn Smallwood, Ph.D., found several deficiencies in the
MND’s analysis of the Project’s impacts on wildlife species. Dr. Smallwood’s comment and CV
are attached as Exhibit A. As discussed below, Dr. Smallwood concluded: (1) the MND’s
biological report underestimated the diversity of species and the Project’s likely impacts to those
species; (2) the MND failed to assess or mitigate the Project’s impacts to species from habitat
fragmentation, movement restriction, and collisions with vehicles; (3) the MND failed to
accurately evaluate the Project’s cumulative impacts; and (4) the MND’s mitigation measures
were inadequate to reduce the Project’s impacts to biological resources.

It is important to note that the Project site had been previously surveyed by Dr.
Smallwood’s associate, Noriko Smallwood, M.S., before, once on November 21, 2021 in relation
to a prior project proposal on the site, and again in December 9, 2022 for independent research
purposes. Dr. Smallwood’s prior comments are attached as Exhibit B.

IL The IS/MND Fails to Identify the Presence of Sensitive and Other Wildlife
Species at the Project Site.

Dr. Smallwood’s associate, Noriko Smallwood, conducted a site visit for approximately 3
hours on March 5, 2024. (Ex. A, p. 1.) Ms. Smallwood had previously performed site visits twice
before, once on November 21, 2021, and again on December 9, 2022. ({/d.) During the most
recent visit, Ms. Smallwood “detected 35 species of vertebrate wildlife at or adjacent to the
project site, including eight species with special status.” (/d. at p. 2.) The site and surrounding
airspace were very active with grassland-associated birds including California gull, Double-
breasted cormorant, Great egret, and the Peregrine falcon. (/d. at p. 3.) Despite the disturbed
nature of the site, such that it had apparently been disked, Noriko observed numerous animals
making use of its soil, vegetation and airspace during the time she surveyed it. (/d.) The Turkey
vulture, Northern harrier, Red-tailed hawk, American kestrel, and California horned lark, are

B-1

B-1

B-1

SPA 22-05375 & DPR 22-00036 Final Mitigation Negative Declaration
City of Perris



21 Comments and Responses

March 18, 2024

Comment on IS/MND for Brew Harley Knox Warehouse Project
City of Perris

Page 4 of 11

identified as either protected Birds of Prey, Birds and Species of Conservation Concern, and/or
identified on the Taxa to Watch List. (/d. at pp. 3-4.)

Based on a single, inadequate and vaguely defined survey, the MND concludes that
“IbJased on results of the habitat suitability analysis and survey conducted on April 11, 2023,
none of the 48 plant species are expected to occur within the project site, primarily due to the
level of discing evident at the project site. Therefore, potential impacts to sensitive plants are less
than significant and no mitigation is required.” (MND, p. 65.) While the MND acknowledges
potential impacts to burrowing owls and the Cooper’s hawk based on site conditions, the MND
dismisses the potential for any other impacts to biological resources. As Ms. Smallwood’s results
demonstrate, however, the conclusion reached by the MND is incorrect, and the Project site is
flourishing with wildlife that the MND does not adequately evaluate.

First, while the details are not provided, the survey conducted by the City’s consultant
MIG appears to have been deficient. Despite numerous requests to obtain the appendices, which
are referenced throughout the biological resources assessment, and which is essential for
comprehensive public review of the MND, the City did not provide the complete set of
appendices until April 18, 2024, the date of the MND comment deadline. “Without Appendices
A, B and C, the reader of the IS/MND cannot assess the reasons for MIG’s expectations, at least
some of which do not comport with Noriko Smallwood’s findings nor of my own analysis of
occurrence likelihoods.” (Ex. A, pp. 17-18.)! Courts have not supported conclusions that impacts

! The City has violated CEQA by failing to timely provide the public with the appendices which are relied upon in
the negative declaration and which are required to review the IS/MND. CEQA section 21092(b)(1) requires that the
CEQA notice for a negative declaration must include “the address where copies of the proposed [MND] and all
documents referenced therein are available for review and readily accessible during the agency’s normal working
hours.” As noted by leading CEQA commentators:

The above-referenced section [21092(b)(1)] requires the agency to notify the public of the address at which
“all documents referenced in a draft EIR” can be found (and presumably read) . . . seems to require
agencies to make available for public review all documents on which agency staff or consultants expressly
rely in preparing an MND. In light of case law emphasizing the importance of ensuring that the public can
obtain and review documents on which agencies rely for the environmental conclusions (see, e.g.,
Emmington v. Solano County Redevel. Agency, 195 Cal. App.3d 491, 502-503 (1987)), agencies should
ensure that they comply literally with this requirement.

Remy, Thomas, Moose & Manley, Guide to the California Environmental Quality Act, p. 300 (Solano Press, 11th
Ed. 2007). The courts have held that the failure to provide even a few pages of a CEQA documents for a portion of
the CEQA review period invalidates the entire CEQA process. Ultramar v. South Coast Air Quality Man. Dist., 17
Cal App.4th 689 (1993).

CEQA requires that information or data cited by a negative declaration, “as the source of conclusions stated therein .
.. shall be reasonably available for inspection at a public place or building.” Pub. Resources Code § 21061. Thus,
while a CEQA document may properly rely on third-party studies, it may do so only if it either appends the study in
question or notifies the public of its location at the time it makes the CEQA document available for public review.
San Franciscans for Reasonable Growth v. City and County of San Francisco (1987) 193 Cal. App.3d 1544, 1549,
San Francisco Ecology Center v. City and County of San Francisco (1975) 48 Cal. App.3d 584, 595; Pub. Resources
Code § 21092(b) (1) (notice of preparation shall specify address where copies of all referenced documents are
available for review); see also CEQA Guidelines § 15087(c)(5).

SPA 22-05375 & DPR 22-00036 Final Mitigation Negative Declaration
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are mitigable when essential studies, and therefore impact assessments, are incomplete
(Sundstrom v. County of Mendocino (1988) 202 Cal. App. 3d. 296; Gentry v. City of Murrieta
(1995) 36 Cal. App. 4th 1359; Endangered Habitat League, Inc. v. County of Orange (2005) 131
Cal. App. 4th 777). The City has made an attempt to remedy this issue by providing a one week
extension to provide comments for biological resources. However, such comment period is
insufficient in comparison to the twenty days required by statute.

Even assuming the appendices were provided in time for adequate public review, the
biological analysis conducted by MIG erroneously concluded that none of the special-status
wildlife species are expected to occur. While the length of MIG’s survey is not reported, in just a
three-hour period, Dr. Smallwood’s associate Noriko observed 35 species, eight of which are
special-status species. Based on Ms. Smallwood’s survey, there is substantial evidence now in
the record proving that the existing environmental setting of the project site contradicts MIG’s
inadequate reporting. (Ex. A, p. 15.)

(Picture of the Project site, November 2020, Ex. B, p. 2.)

Second, MIG’s focus on two wildlife species as having the potential to be present on the
site is unsupported by evidence and factually inaccurate because Ms. Smallwood identified
numerous species, including several special-status species, on or near the Project site. (Ex. A, p.
3.) MIG’s conclusions regarding its analysis of the Project site’s potential to support other
protected wildlife species are misleading. The analysis focuses on the Project site’s quality, such
that mowing and discing operations had occurred, rendering the Project site poor in terms of
supporting wildlife. MIG also notes that the site has been historically disturbed for agriculture,
implying without evidence that agriculture operations would prevent any use of the Project site
by wildlife species, including special-status species. (/d. at p. 17.) Furthermore, as shown in the
picture above, Ms. Smallwood observed numerous special-status species during her first site visit
on November 21, 2020, despite the Project site being in an objectively worse condition than that
observed by both MIG and Ms. Smallwood during her March 2024 visit. (Ex. B, p. 2.)

In addition, MIG’s literature and database review were inadequate. For example, MIG
improperly characterizes the site as a vacant lot, when it is an annual grassland. (Ex. A, p. 16.) In
fact, despite discing and mowing operations on the Project site, Dr. Smallwood explains that

B-1

B-1

B-1

B-1
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plants and wildlife continue to use the Project site. (/d.) In Dr. Smallwood’s assessment, based B-1
on database reviews and site visits, the Project site is “predicted to support at least 133 species of
vertebrate wildlife, including at least 19 special-status species.” (/d. at p. 15.)

Establishing an accurate baseline is the sine qua non of an adequate CEQA document and
is necessary to adequately analyze and mitigate the significant environmental impacts of the
Project. See CEQA Guidelines, § 15125(a); Save Our Peninsula, 87 Cal.App.4th at 121-123.

The MND’s failure to adequately investigate and identify the occurrences of sensitive biological
resources at the Project site results in a skewed baseline. Such misrepresentation ultimately
“mislead(s) the public” by engendering inaccurate analyses of environmental impacts, mitigation B-1
measures and cumulative impacts for biological resources. See San Joaquin Raptor Rescue
Center, 149 Cal.App.4th at 656; Woodward Park Homeowners, 150 Cal. App.4th at 708-711. By
failing to conduct sufficient surveys, disregarding the absence of key species from the project
site, and ignoring numerous other species likely to be present, the MND fails to establish and
otherwise dilutes the entire biological resources baseline for the Project.

III. The MND Inadequately Discloses and Mitigates Project Impacts on Habitat
Loss, Wildlife Movement, Traffic Collisions, and Cumulative Impacts.

Dr. Smallwood found that the MND failed to discuss numerous significant impacts that
the Project may have on biological resources, including habitat loss, wildlife movement, B-1
collisions with vehicles, and cumulative impacts. (Ex. A, pp. 18-29.) Dr. Smallwood’s analysis
constitutes a fair argument that the Project may have significant unmitigated impacts and, as
such, an EIR is required prior to approval of the Project.

1. Habitat Loss and Fragmentation.

The MND does not analyze and disclose the impact to wildlife due to habitat loss. As Dr.
Smallwood explains, the MND does not evaluate the Project impact on habitat even though
“habitat loss results in a reduced productive capacity of affected wildlife species.” (Ex. A, p. 18.)
Dr. Smallwood calculated that the Project would result in a reduction of approximately 12 nest
sites and 39 births annually. (/d. at p. 24.) Nonetheless, the MND failed to address or analyze this
potentially significant impact. (/d.) An EIR is necessary to ensure the impact to wildlife from
habitat loss is mitigated to the fullest extent.

B-1

2. Wildlife Movement.

The MND’s analysis of the Project’s impacts to wildlife movement is flawed. The MND
claims that the “Project Area does not act as a wildlife movement corridor due to the current
built environment as well as the presence of urban/suburban development surrounding the site.”
(Biological Resources Study, p. 14.) However, the proper standard under CEQA is whether the
Project will “[i]nterfere substantially with the movement of any native resident or migratory fish
or wildlife species or with established native resident or migratory wildlife corridors.” (MND, p.
64.) As Dr. Smallwood explains, “the conclusion reached in one portion of the Biological

B-1
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Resources Study is inconsistent with its own description of how a wildlife corridor can be
constructed.” (Ex. A, p. 25.)

The MND also relies on the conclusion that the Project site is not located in any wildlife
corridor. Such finding is inconclusive of whether the Project site will substantially interfere with
wildlife movement. As Dr. Smallwood notes, “[t]he primary phrase of the CEQA standard goes
to wildlife movement regardless of whether the movement is channeled by a corridor. In fact, a
site such as the project site is critically important for wildlife movement because it composes an
increasingly diminishing area of open space within a growing expanse of anthropogenic uses,
forcing more species of volant wildlife to use the site for stopover and staging during migration,
dispersal, and home range patrol [citations omitted].” (Ex. A, p. 25.)

Lastly, Dr. Smallwood explains that the conclusions drawn up by the MND and related
biological resources study are unsubstantiated. Specifically, the biological resources assessment
does not include any survey methodology, sampling regime, or any program of observation to
record wildlife patterns, assessments, and detailed analysis. (Ex. A, p. 25.) Conversely, Ms.
Smallwood’s in-person site visit yielded completely contradictory conclusions, as evidenced by
photographic and data-driven observations and findings. Whereas the MND’s conclusions are
speculative and conclusory, Dr. Smallwood’s expert findings constitute substantial evidence of a
fair argument that the Project will lead to potentially significant biological impacts related to
wildlife movement. An MND is clearly inappropriate and the City must instead proceed with
preparing an EIR.

3. Traffic Collisions and Wildlife Mortality.

The impacts to wildlife from collisions with traffic generated by the Project were not
addressed in the MND. According to the MND, the Project is projected to have 103 daily trips
and 17 daily vehicle miles traveled (“VMT”) per employee, resulting in approximately
22,242,187.5 VMT annually. (Ex. A, p. 27.) Dr. Smallwood estimates that collisions with
vehicles as a result of the Project would kill approximately 174 animals. (/d.) Especially due to
the special-status species likely to occur at or near the Project, these collisions represent a
significant impact to wildlife that has not been addressed, discussed, or mitigated in the MND.
Dr. Smallwood’s calculations constitute a fair argument that an EIR is necessary to address and
mitigate this impact.

IV.  The MND Fails to Adequately Address the Project’s Cumulative Impacts on
Biological Resources.

An EIR must be prepared to discuss significant cumulative impacts. Dr. Smallwood
found the MND’s discussion of cumulative impacts to wildlife to be flawed. (Ex. A, p. 27.)
CEQA Guidelines section 15130(a). This requirement flows from CEQA section 21083, which
requires a finding that a project may have a significant effect on the environment if “the possible
effects of a project are individually limited but cumulatively considerable. . . . ‘Cumulatively
considerable’ means that the incremental effects of an individual project are considerable when
viewed in connection with the effects of past projects, the effects of other current projects, and
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the effects of probable future projects.” “Cumulative impacts™ are defined as “two or more
individual effects which, when considered together, are considerable or which compound or
increase other environmental impacts.” CEQA Guidelines section 15355(a). “[I|ndividual
effects may be changes resulting from a single project or a number of separate projects.” CEQA
Guidelines section 15355(a).

“The cumulative impact from several projects is the change in the environment which
results from the incremental impact of the project when added to other closely related past,
present, and reasonably foreseeable probable future projects. Cumulative impacts can result
from individually minor but collectively significant projects taking place over a period of time.”
Communities for a Better Environment v. Cal. Resources Agency (“CBE v. CRA”), (2002) 103
Cal. App.4th 98, 117. A legally adequate cumulative impacts analysis views a particular project
over time and in conjunction with other related past, present, and reasonably foreseeable
probable future projects whose impacts might compound or interrelate with those of the project
at hand. “Cumulative impacts can result from individually minor but collectively significant
projects taking place over a period of time.” CEQA Guidelines § 15355(b).

As the court stated in CBE v. CR4, 103 Cal. App. 4th at 114:

Cumulative impact analysis is necessary because the full environmental impact of a
proposed project cannot be gauged in a vacuum. One of the most important
environmental lessons that has been learned is that environmental damage often occurs
incrementally from a variety of small sources. These sources appear insignificant when
considered individually, but assume threatening dimensions when considered collectively
with other sources with which they interact.

(Citations omitted).

In Kings County Farm Bureau v. City of Hanford, 221 Cal.App.3d at 718, the court concluded
that an EIR inadequately considered an air pollution (ozone) cumulative impact. The court said:
“The [ ] EIR concludes the project’s contributions to ozone levels in the area would be
immeasurable and, therefore, insignificant because the [cogeneration] plant would emit relatively
minor amounts of [ozone] precursors compared to the total volume of [ozone] precursors emitted
in Kings County. The EIR’s analysis uses the magnitude of the current ozone problem in the air
basin in order to trivialize the project’s impact.” The court concluded: “The relevant question to
be addressed in the EIR is not the relative amount of precursors emitted by the project when
compared with preexisting emissions, but whether any additional amount of precursor emissions
should be considered significant in light of the serious nature of the ozone problems in this air
basin.”2 The Kings County case was recently reaffirmed in CBE v. CRA, 103 Cal. App.4th at
116, where the court rejected cases with a narrower construction of “cumulative impacts.”

2 Los Angeles Unified v. City of Los Angeles, 58 Cal. App.4™ at 1024-1026 found an EIR inadequate for concluding
that a project's additional increase in noise level of another 2.8 to 3.3 dBA was insignificant given that the existing
noise level of 72 dBA already exceeded the regulatory recommended maximum of 70 dBA. The court concluded
that this "ratio theory" trivialized the project's noise impact by focusing on individual inputs rather than their
collective significance. The relevant issue was not the relative amount of traffic noise resulting from the project
when compared to existing traffic noise, but whether any additional amount of traffic noise should be considered
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Similarly, in Friendsof Eel River v. SonomaCountyWaterAgency(2003) 108Cal. App.
4th 859, the court recentlyheld that the EIR for a project that woulddivert water from the
Eel Riverhad toconsider thecumulativeimpactsof the project together witbther past,
present and reasonablgreseeablduture projectsthat also divert water from the same
river system. The courtheld that theEIR evenhad todiscloseand analyzeprojects that
were merely proposed put notyet approved.The court stated CEQA requires"the
Agency to consider 'pastpresent,and probableguture projects producingrelated or
cumulative impacts ........ (Guidelines, § 15130, subd(b)(I)(A).) The Agency must
interpretthis requirementin sucha way as to ‘afford the fullestpossibleprotectionof the
environment." Id., at 867, 869. The court held that the failure of theEIR to analyzethe
impactsof the projecttogetherwith other proposedprojectsrenderedhe documentnvalid.
"The absencef this analysismakes theEIR an inadequataformational document.'ld., at
872.

Thecourtin Citizensto PreserveO;ai v. Ed. of Supervisors176Cal.App.3d421(1985),
held that anEIR preparedto consider theexpansionand modification of an oil refinery was
inadequatebecauset failed to considerthe cumulativeair quality impactsof otheroil refining
and extractionactivities combinedwith the project. The courtheld that theEIR's use of an Air
District Air Emissionsinventory did not constitutean adequatecumulative impacts analysis.
The court ordered thagency to prepara new EIR analyzing the combined impaofsthe
proposedrefinery expansiontogetherwith the other oil extraction projects.

Here, theMND falsely assumeshat cumulative impactsvould be lessthan significant
under the falseinderstandinghat agiven impact "is cumulatively considerablenly whenit is a
significant projectlevel direct impact that has not yet beenfully mitigated, hence leavingho
residual impact."(Ex. A, p. 28.) However that is not the standardunder CEQA.Under CEQA,
individually insignificant impacts can nevertheles$e cumulatively considerable As shownin
Table 3, Dr. Smallwood has identified numerousprojectswith varying amountsof acreage
and predicted annudMTs in and aroundhe City of Perris. Suchinformationis not included
in the MND, and the MND fails to provide an adequateanalysisof cumulativeimpactsand its
relationship to biologicatesourcesDr. Smallwoodhas explained the wildlifémpactsassociated
with the Project, but the MND fails to provide anadequateanalysisand how suchcumulative
impacts can be mitigated. Thus, the MND's conclusionthat the cumulative impacts would be
less than significant is unfounded and should®ésed.

V. The MND's Proposed Mitigation Measures are Neither Enforceable nor
Feasible.

CEQA requires that policies and mitigationeasures be enforceatdad feasible.
(CEQA Guidelines,815126.4(a)()& (2).) Policiesthat have no standardeannotbe
enforced. Mitigationmeasuresmust be feasibleln Sundstrom v County of Mendocifi®88)
202 Cal.App.3d296, 308-309, mitigation calling for a permit for sludge disposalwas
improperly

significantgiven the natureof the existing traffic noiseproblem.
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